
Are You an Additional Insured?  
It takes more than reviewing a certificate of insurance to find out
Project owners and general contractors commonly require their contractors 
and subcontractors to name them and other upstream parties as additional 
insureds. It’s also common for the endorsements obtained by these contractors 
and subcontractors to include language that many courts have found to limit 
additional insured status to only entities that are in a direct contractual 
relationship with the contractor or subcontractor. Unfortunately, many parties 
who believe they are an additional insured only learn about this limiting 
language after the insurance carrier denies their request for defense and 
indemnification. The plaintiff in a recent decision from the New York Court of 
Appeals found themselves in this very situation.

On March 27, 2018, the New York Court of Appeals affirmed a ruling that a 
construction manager was not an additional insured under another contractor’s 
commercial general liability policy because there was no contract between 
the construction manager and the contractor*. In this case, the Dormitory 
Authority of the State of New York (DASNY) retained Gilbane Building Co./
TDX Construction Corp. as a construction manager. DASNY also contracted with 
Samson Construction Co. to serve as a prime contractor on the same project. 
The DASNY and Samson contract required Samson to name DASNY and Gilbane 
as additional insureds. 

The policy obtained from the defendant, Liberty Insurance Underwriters, 
contained an “Additional Insured-By Written Contract” clause that amended 
the definition of “insured” in Samson’s CGL policy to include “any person or 
organization with whom you have agreed to add as an additional insured by 
written contract.” 

During the project, Samson allegedly caused damages to an adjacent property, 
which resulted in litigation. After the project architect named Gilbane as 
a defendant, Gilbane requested that Liberty provide it with defense and 
indemnification in response to the architect’s claim. Liberty denied this request 
and Gilbane filed a suit against Liberty.

The trial court sided with Gilbane, finding that the policy required only a written 
contract to which Samson was a party. On appeal, the First Department of the 
Appellate Division for the New York Supreme Court reversed the trial court. Now, 
the Court of Appeals has affirmed the First Department’s decision. Relying on the 
“with whom” phrase in the endorsement, the Court of Appeals ruled that “the 
terms of the policy at issue here require a written contract between the named 
insured and an additional insured if coverage is to be extended to an additional 
insured.” Accordingly, Gilbane, for now, has been denied the additional insured 
protection.

While this decision may only set a limited precedent in the states you’re 
working in, it’s a cautionary tale that reminds us that ensuring compliance 
with insurance requirements takes more than just reviewing a certificate 
of insurance. The language at the heart of this suit would not have been 
discoverable from simply reviewing a certificate of insurance. They only 
could have caught the issue before the claim occurred if they had required 
and reviewed those endorsements. 

* Gilbane Building Co./TDX Construction Corp. v. St. Paul Fire and Marine 
Insurance Company, et al. (Court of Appeals March 27, 2018).
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