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Court Allows Terminated Employee to Pursue ERISA 

Claims Tied to Son's Large Medical Expenses
In a recent case, the Sixth Circuit Court of Appeals ruled that a terminated 
employee may pursue retaliation and interference claims against his 
former employer under ERISA, reversing the district court’s ruling in 
favor of the employer. The employee was fired after he failed to report 
for work (or call in) during the three days after his doctor released him 
for light-duty work following knee surgery. The employee argued that 
his firing was motivated, at least in part, by the employer’s desire to 
avoid liability under its self-insured health plan for large medical bills 
incurred by the employee’s son. 

The court found in favor of the employee based on evidence that his son’s 
condition was common knowledge among company employees and that 
company managers had openly expressed concerns about the cost of 
care. Although the employee’s direct supervisor did not know the precise 
costs or have reason to cut those costs himself, the court noted that other 
decision-makers had that knowledge and knew that the son’s condition 
was permanent and deteriorating. The court also found that there was 
some doubt about the employer’s expressed reason for termination, i.e., 
the employee’s failure to return to work or call in after being released 
for light duty, given the employee’s 20-year career with the employer, 
receipt of at least one perfect attendance award, and willingness to work 
overtime when asked. The court further noted that the employer’s failure 
to contact the employee when he did not return to work could raise a 
jury’s suspicions about the employer’s motives, especially given evidence 
of selective enforcement of the absenteeism policy.

In another part of the opinion, the court affirmed the dismissal of the 
employee’s claims under the Family and Medical Leave Act (FMLA), 
holding that FMLA regulations entitled the employer to enforce its 
requirement that employees call in or report for work. But actions 
justifiable under the FMLA may not prevent an ERISA claim. While this 
type of ERISA claim is less common, cautious employers should take 
care to separate employment decisions from employee benefit plan 
considerations. In fact, this separation is mandatory under HIPAA’s 
privacy rule for employers receiving protected health information 
from their health plan.
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Most employers that sponsor a 401(k) retirement plan are aware of their 
obligation to file an annual Form 5500 return. However, did you know 
that depending on the number of participants, many of the welfare plans 
you sponsor also are subject to ERISA’s Form 5500 filing requirement? 

In particular, all large (for purposes of the 5500 filing, large means plans 
with 100 plus employee participants at the beginning of the plan year) 
welfare plans subject to ERISA must file an annual 5500 form. This 
welfare plan 5500 filing is separate from, and in addition to, any Form 
5500 filing you may make in connection with your 401(k) retirement 
plan. Welfare plans include health plans, dental plans, disability plans, 
etc. Employers that have a wrap plan document covering all of their 
welfare benefits are only required to make one 5500 filing for the 
consolidated plan. Technically, employers meeting the large plan 
requirement that do not maintain a wrap document covering their 
different benefit programs should file a separate 5500 for each benefit 
program that is a large plan under the definition above. Employers that 
have a wrap document consolidating all benefit programs into one 
plan must file the 5500 if at least one benefit program covered by the 
wrap has 100 plus participants at the beginning of the plan year. 

For plans subject to the annual 5500 filing requirement, the Form 5500 
is due seven months after the end of the plan year unless an extension 
is obtained. Moreton & Company offers assistance with your Form 
5500 filings. Please reach out to your benefits producer or account 
manager if you have questions regarding this filing.

5500 Filing For Health & Welfare Plans
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The Tax Cuts and Jobs Act, signed into law in December 2017, created a new 
business credit for employers that offer paid family and medical leave and 
which are subject to the Family and Medical Leave Act of 1993 (FMLA). 
In a pleasant surprise, employers with fewer than 50 employees are also 
eligible for this tax credit if they offer FMLA-like leave. The IRS released its 
first guidance on this new tax credit in a series of FAQs.

To qualify for the credit, an employer must have a written policy that 
provides at least two weeks of paid family and medical leave. For 
part-time employees, the paid leave may be prorated. Credit is only 
provided for a qualifying leave for individuals who have been employed 
with the company for at least one year and who earn no more than 
60% of the threshold for a highly compensated employee (for 2018, the 
credit is available for employees who earned $72,000 or less in 2017). 
Leave must be paid at a level equal to at least 50% of regular wages. 
The tax credit starts at 12.5% of wages paid to an employee on leave, 
and increases by 0.25% for each percentage point by which the rate of 
leave pay exceeds 50% of the employee’s regular wages, with the credit 
capped at 25%. The credit is available for up to 12 weeks of paid family 
and medical leave per tax year. The tax credit is available for protected 
leave for any of the following reasons:

• Birth of the employee’s child and to care for such child;

• Placement of a child with the employee for adoption or foster care;

• To care for the employee’s spouse, child, or parent who has a serious 
health condition;

• The employee’s serious health condition that makes the employee 
unable to perform the functions of his or her position;

• Any qualifying exigency due to an employee’s spouse, child, or parent 
being on covered active duty (or has been notified of an impending 
call or order to covered active duty) in the Armed Forces; or

• To care for an Armed Forces service member who is the employee’s 
spouse, child, parent, or next of kin.

An employer cannot claim the credit for any paid leave provided by the 
employer to comply with a state or local law or for leave paid by a state 
or local government. In addition, paid leave provided under a vacation 
or personal leave policy, or provided as medical or sick leave that does 
not qualify as FMLA leave for a reason described above, is not eligible 
for the credit. One aspect that makes this credit less attractive is that it 
is available on a temporary basis–it applies only with respect to wages 
for an eligible family and medical leave paid in taxable years beginning 
after December 31, 2017, and unless extended by Congress, it will not be 
available for taxable years beginning after December 31, 2019.

One other item of note from the FAQs is that the wages used for this 
credit may not be used for other business credits and that an employer 
must reduce its deduction for any wages related to credit by the amount 
of the credit. In other words, if an employer pays $40,000 in wages, which 
includes $5,000 of paid FMLA leave for which the employer received 
a $1,250 credit, the employer may only deduct $38,750 of the wage 
expense. Additional information likely will be forthcoming, addressing 
issues such as when the written leave policy must be in place; how paid 
family and medical leave relates to an employer’s other types of paid 
leave; the impact of state and local leave requirements; and whether 
members of a controlled group of corporations and businesses under 
common control are treated as a single taxpayer in determining the 
credit.

New Tax Credit for Employers
Offering Paid Family and Medical Leave
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“ Employers 
should 
remember 
the ADA’s 
significant 
protections 
when 
making 
employment 
and benefits 
decisions..”

An employee with ongoing health issues requested 
that he and his family be added to his employer’s 
health plan after working for the employer for 
almost two years. The employer initially refused, 
claiming that a condition of the employee’s 
employment prohibited his participation in the 
plan and allegedly making disparaging remarks 
about the employee’s health conditions and their 
impact on the health plan. The employee warned 
the employer not to discriminate against him 
based on his health conditions, and three months 
later he and his family were enrolled. The employee 
then asked for FMLA leave to care for a suicidal 
daughter with chronic depression and acute 
anxiety disorder, but he was terminated a few 
days later, allegedly for performance reasons. He 
sued his employer under the association provision of 
the Americans with Disabilities Act (ADA), which 
protects employees from termination and other 
adverse employment actions resulting from their 
association or relationship with another individual 
with a disability. After a jury entered a verdict 
in the employee’s favor, the employer asked the 
court for a new trial or to enter judgment in its 
favor notwithstanding the verdict.

The court concluded that there was sufficient 
evidence that the daughter’s anxiety disorder 
qualified as a disability and that the employer’s 
knowledge of the disability was a determining 
factor in the employee’s termination based on 
the closeness in time between the employer 
learning of the daughter’s condition and making 
the decision to terminate the employee. There 
was also evidence that the reasons offered for 
the termination were pretextual, including the 
employer’s past remarks about the employee’s 
health issues. The court awarded the employee 
over $6,000 for lost wages and COBRA premiums 

paid after his termination. It also imposed punitive 
damages capped at $50,000, concluding that the 
business owner was more than merely negligent 
and acted with malice or reckless indifference to 
the employee’s rights.

Employers should remember the ADA’s significant 
protections when making employment and 
benefits decisions. The ADA’s prohibition against 
association discrimination may be overlooked by 
employers because it applies whether or not the 
employee (or applicant) has a disability. The EEOC 
has provided the following examples of practices 
that the ADA’s association provision prohibits if 
they are due to an employee’s or applicant’s known 
association with an individual who has a disability: 

1. Termination of employment or refusal to hire 

2. Denial of promotion or opportunities for 
advancement, or any other adverse  
employment decision 

3. Denial of health coverage that is available to 
others

4. Denial of any other benefits or privileges of 
employment that are available to others

5. Subjecting an employee to harassment or 
allowing other employees to harass the 
employee

Employee Wins ADA Association  
Discrimination Claim Against Employer 
That Delayed Health Plan Enrollment



5

Earlier this year, the Governor of Idaho issued an executive order 
requesting “creative options” in the individual insurance market. In 
response, Blue Cross of Idaho submitted several new stripped down, 
low-cost individual health insurance policies that did not meet ACA 
requirements to the Idaho Department of Insurance for approval. (For 
example, the policies would cost more for individuals with pre-existing 
conditions and would put caps on the dollar amount of benefits paid.) 
Idaho and Blue Cross then sought approval from the Centers for Medicare 
and Medicaid Services (CMS – the federal agency tasked with ACA 
enforcement), apparently hoping that the Trump administration might 
be sympathetic to Idaho’s efforts. 

However, in March, CMS notified Idaho that in its current form, Idaho’s 
plan violated the ACA and would not be allowed. CMS suggested that 
Idaho might be able to make certain modifications and approve certain 
short-term limited duration policies. While the Blue Cross proposal 
focused on individual policies and therefore does not directly impact the 
employer-sponsored group insurance market, employers may wish to be 
aware of these developments in case of employee questions. Moreton & 
Company is following this issue and will provide further updates if Idaho 
pursues this issue further.

CMS BLOCKS IDAHO’S ATTEMPT 

To Authorize Individual Policies Outside ACA Requirements
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ANSWER: Unfortunately, your company 
cannot sponsor a health FSA unless the FSA 
qualifies as an excepted benefit, and to be 
excepted your company’s FSA generally would 
have to reimburse only limited-scope dental or 
vision expenses.

Under agency guidance issued in 2013, health 
FSAs generally must qualify as excepted 
benefits to comply with health care reform. A 
health FSA that is not an excepted benefit will 
fail to satisfy health care reform’s preventive 
services mandate and the ban on annual and 
lifetime limits. These mandates, however, do 
not apply to excepted benefits.

Agency regulations establish different categories 
of excepted benefits and requirements for each 
category. One category excepts health FSAs, 
but only if other non-excepted group health 
plan coverage (e.g., major medical coverage) is 

made available for the year to the health FSA’s 
participants by reason of their employment 
(other requirements must also be met). Group 
health plans (including health FSAs) that provide 
only limited-scope dental or vision benefits 
may also qualify as excepted benefits, even if 
the employer does not sponsor a major medical 
plan. Because your company does not sponsor a 
major medical plan, it should not adopt a health 
FSA unless the health FSA only reimburses 
dental and vision expenses.

You might wish to consider another option, a 
Qualified Small Employer Health Reimbursement 
Arrangement (QSEHRA), to help your employees 
pay for medical expenses. QSEHRAs can be 
offered by employers that are not applicable 
large employers and do not offer group 
health plans (a broadly defined term that 
includes major medical coverage as well 
health FSAs, HRAs, and plans that provide only 
excepted benefits) to any of their employees. 
The reference to applicable large employers 
generally means that QSEHRAs will be a viable 
option only for employers with fewer than 50 
full-time and full-time-equivalent employees. 

These arrangements can reimburse eligible 
medical expenses so long as they are funded 
by direct employer contributions (not salary 
reduction) and reimbursements for the year 
do not exceed the indexed statutory limits. 
(For 2018, those limits are $5,050 for self-
only coverage and $10,250 for arrangements 
covering family members.) QSEHRAs generally 
must be offered on the same terms to all  
eligible employees, and annual notices describing 
the arrangement must be provided. Also, each 
individual whose expenses will be reimbursed 
must have specified minimum essential coverage. 

QUESTION: Our company has 
only 35 employees and does 
not sponsor a major medical 
plan. Can we adopt a health 
Flexible Spending Account (FSA) 
to help our employees pay for 
unreimbursed medical expenses 
with pre-tax salary reductions? 
If not, is another option available 
to us?

Can Our Company Adopt a Health  
FSA Without Also Sponsoring a  
Major Medical Plan?
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