
Spring 2019 Benefits Newsletter

1

A former employee sued her employer for failing to provide an initial 
COBRA notice when she first became covered under the employer’s 
group health plan and an election notice when she was terminated from 
employment. The employer argued that no notices were required because 
the employee–a nurse in an anesthesia practice–was terminated for gross 
misconduct involving her alleged violation of written protocols and 
mismanagement of controlled substances. The court acknowledged 
there were material issues of fact as to the circumstances leading to the 
termination, but disallowed the employee’s evidence for procedural 
reasons. Since the employee did not properly contest or deny the 
employer’s allegations of gross misconduct, the court ruled in the 
employer’s favor without a trial, concluding that it had no COBRA 
obligations when termination was due to gross misconduct.

When an employee is terminated for gross misconduct, the employee 
and any covered dependents lose the right to elect COBRA coverage, 
and the employer is not required to provide an election notice. However, 
because gross misconduct terminations tend to involve heightened 
emotions and disputed facts, there is an increased risk of a costly court 
challenge. The employer in this case prevailed on its gross misconduct 
claim, albeit for procedural reasons, and this court declined to assess 
penalties–even for an admitted failure to provide the required COBRA 

initial notice years before the misconduct. But an employer that is 
wrong about gross misconduct can face not only an award of retroactive 
COBRA coverage but also the imposition of penalties of up to $110 per 
day for failure to provide the required notices. Given this uncertainty,  
denying COBRA coverage because of gross misconduct should be 
avoided except in situations involving flagrant conduct that clearly 
constitutes a substantial and willful disregard of the employer’s interests. 
Even then, legal counsel and any insurer should be involved in the 
decision.

Court Finds No COBRA Obligations  
Toward Employee Terminated for Gross Misconduct
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HHS’s Office for Civil Rights (OCR) has announced 
a $3 million settlement with a diagnostic medical 
imaging service to resolve potential violations of 
HIPAA’s privacy, security and breach notification 
rules after an investigation revealed that unsecured 
protected health information (PHI) of more than 
300,000 individuals was accessible to the public  
due to an insecure file transfer protocol (FTP) 
server. OCR’s investigation began after it received 
notice of the insecure FTP server from the FBI 
and confirmed that patients’ PHI, including some 
Social Security numbers, was visible via a Google 
search. The imaging service initially claimed that 
no patient PHI was exposed, but OCR concluded 
that the imaging service did not thoroughly 
investigate the security incident until several 
months after it received notices from the FBI and 
OCR. OCR’s own investigation determined that the 
server was configured to allow anonymous FTP 
connections to a shared directory. OCR concluded 
that the imaging service failed to (1) provide timely 
breach notification to affected individuals and the 
media; (2) conduct an accurate and thorough risk 
analysis; (3) restrict access to the FTP server only 
to authorized persons; (4) adequately respond to 
a known security incident or mitigate its harmful 
effects; or (5) have business associate contracts 
in place with its vendors, including its IT support 
vendor and third-party data center provider.

In addition to the settlement payment, the 
imaging service agreed to a corrective action plan 
(CAP). The CAP requires the imaging service to 
conduct an enterprise-wide risk analysis and 
adopt a corresponding risk management plan, 
each subject to OCR review and approval. The 
imaging service must also revise–subject to OCR 
approval–its policies and procedures to address 
access controls for network and server equipment, 
minimum-necessary access, access and activity  
logs, termination of user accounts, password 
management, and security incidents. Policies and 
procedures for business associate contracts must 
also be revamped. The approved policies and 
procedures must be incorporated into proposed 
training materials that, following OCR approval, 
must be included in training sessions for all 
workforce members. 

The imaging service may have made a significant 
misstep when it prematurely concluded that no 
patient PHI was exposed despite the alert from 
the FBI. Its later admission that PHI of more than 
300,000 patients was exposed set the stage for 
this significant settlement and comprehensive 
CAP. Regardless of the circumstances, alerts from 
law enforcement agencies should trigger breach 
response plans, including robust investigations, 
efforts to contain and mitigate damage, and 
clear communications with potentially affected  
individuals.

Insecure Server Affects PHI Of 300,000  
Individuals, Leading To $3 Million Settlement
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The House of Representatives recently introduced a bipartisan bill 
aimed at stopping surprise medical bills. The legislation addresses 
surprise charges that arise (i) when a patient needing emergency 
care ends up at an out-of-network hospital, and (ii) when a patient is 
treated by an out-of-network provider at an in-network facility.  The 
House bill would:

• Require health insurers to treat out-of-network emergency care 
the same as in-network with respect to the patient’s cost-sharing 
and out-of-pocket obligations, so that the patient pays the same, 
regardless of whether the emergency care is rendered in-network 
or out-of-network

• Prohibit balance billing – where a health care provider sends the 
patient a bill for costs in addition to what the insurance carrier pays 
under the patient’s plan

• Require insurers to make certain minimum payments to out-of-
network providers for the patient’s care, based on what the insurer 
pays to similar in-network providers.

The Senate has been working on its own legislation to address surprise 
medical bills, and President Trump has urged Congress to address this 
issue.  Despite our divided Congress, this may be an issue on which 
legislators can work together. 

United States House of Representatives Introduces  
a Bipartisan Bill to Stop Surprise Medical Bills



In mid-May, the National Labor Relations 
Board (NLRB) released an advisory memo 
finding that Uber drivers are independent 
contractors, not employees, which means 
they have no right to form a union or bargain 
collectively. (The NLRB is the national 
administrative agency governing union 
relations.) An advisory opinion serves as a 
recommendation for judges in future cases, 
but will not impact many existing lawsuits. 
In making its determination, the NLRB memo 
relied on a number of factors, but found most 
important the drivers’ opportunity to profit 
from their work by virtue of the worker’s near 
complete control of their cars, work locations 
and schedules, along with their ability to work 
for competitors. 

The NLRB advisory opinion is narrow in 
scope; it prevents drivers for Uber and other 
similar ride sharing services from forming 
unions, but it does not address or provide 
precedence for claims regarding whether 
Uber drivers are employees or independent 
contractors under other federal laws (such 
as the Fair Labor Standards Act or Internal 
Revenue Code) or under state laws. 

However, the NLRB’s opinion followed an 
earlier opinion letter by the United States 
Department of Labor (DOL) finding workers 
at an unnamed company with a business 
model similar to Uber (i.e., an online platform 
matching workers with consumers) were  
independent contractors, not employees. This 
issue will continue to be addressed both in the 
courts and in federal and state agencies. Stay 
tuned for further developments.

NLRB Office of 
the General 
Counsel Advises 
that Uber Drivers 
Are Not Statutory  
“Employees”
https://www.laborrelation-
supdate.com/files/2019/05/
NLRB-Uber-memo.pdf
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National Labor Relations Board Rules  
Uber Drivers Are Not Employees
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ANSWER: Group-term life insurance coverage 
on employees’ lives can be offered through 
a cafeteria plan, with employees purchasing 
some or all of their coverage with pre-tax 
salary reduction contributions. (Other types 
of life insurance–e.g., insurance on the life 
of anyone other than an employee or term 
coverage combined with permanent benefits 
such as a cash surrender value–cannot be 
offered through a cafeteria plan.) Under IRS 
regulations, pre-tax salary reductions are 
treated as employer contributions, regardless 
of the amount of coverage purchased, and are 
not subject to federal income or employment 
taxes.

Code § 79 allows employees to exclude from 
their gross income the cost of up to $50,000 in 
employer-provided group-term life insurance 
coverage. Thus, if your employees purchase 
no more than $50,000 of employer-provided 
group-term life insurance coverage with pre-
tax contributions under your cafeteria plan, 
they will not pay federal taxes on the coverage.  
If your employees purchase more than $50,000 
of coverage with pre-tax contributions under 
the cafeteria plan, the pre-tax premiums will 
still be tax-free, but the value of the coverage 
in excess of $50,000 will be subject to federal 
income and FICA taxes. The taxable value of 
the excess coverage will be determined using 
its cost as indicated in an IRS table known as 
“Table I.” The Table I cost of coverage varies 
based on the employee’s age and may be 
greater or less than what the employee actually 
pays. If any portion of an employee’s premiums 
is paid on an after-tax basis, the after-tax 
premiums will reduce the taxable coverage 
value, dollar for dollar. The taxable amount is 
sometimes referred to as “imputed income.” 
Imputed income in this case is not subject 
to federal income tax withholding, but FICA 
taxes must be withheld.

For example, if a 42-year-old employee purchases 
$150,000 of group-term life insurance coverage 
under a cafeteria plan with $200 of pre-tax 
salary reduction contributions, none of the 
$200 would be taxed, and the first $50,000 
of coverage would not be taxed. But the cost 
(as determined by Table I) of the remaining 
$100,000 of coverage would be treated as 
taxable income to the employee. For this 
employee, the Table I cost of $100,000 of 
coverage would be $120 per year, so the 
employee would be taxed on that amount 
of imputed income. If the employee were 
allowed to pay for a portion of the coverage  
with after-tax contributions, and $100 of the 
premiums were actually paid with after-tax 
contributions, the $100 in after-tax contributions 
would be subtracted from the $120 Table I 
cost for the coverage in excess of $50,000. The 
employee’s imputed income on the $100,000 
of excess coverage would then be $20 ($120 
minus $100).

QUESTION: Our company would 
like to offer a group-term life 
insurance benefit to employees, but 
we can’t afford to pay any of the 
premiums. Could our employees pay 
the premiums for their coverage 
through our cafeteria plan? If so, how 
will their coverage be taxed?
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How Are Employees Taxed  
if They Pay for Group-Term Life  

Insurance Through a Cafeteria Plan?
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The teenage daughter of a group health plan 
participant was admitted to an outdoor youth 
therapy program for three months followed by a 
year in a second residential facility for treatment 
of mental health problems, high-risk behavioral 
issues, and a substance abuse disorder. The plan’s 
claims administrator denied coverage for both 
stays, finding that the initial outdoor program was 
a “wilderness program” excluded from the plan’s 
“residential treatment center” (RTC) definition, 
and that the services provided beyond the first 
few months at the second residential facility were 
not “medically necessary.” The daughter sued the 
claims administrator, arguing that the outdoor 
program should have been covered as an RTC 
despite the exclusion of wilderness programs, and 
that her entire stay at the second facility was in 
fact medically necessary.

The court was not persuaded by the daughter’s 
contention that the initial outdoor program met 
the plan’s definition of a covered RTC. Even 
though the program allegedly provided many 
of the services of an RTC, it was not licensed by 
the state as an RTC and thus was ineligible for 
coverage under the terms of the plan. The court 
also rejected the daughter’s argument that the 
plan’s exclusion of wilderness programs violated 
federal and state mental health parity requirements. 
The court noted that a developing body of case 
law has examined the exclusion of such programs 
as potential parity violations, but that the results 
are “all over the map” because each plan must 
be interpreted according to its own terms. In this 
case, the court found no parity violation because 
the plan’s definition of RTCs for mental health 
treatment matched up with its definition of 
skilled nursing facilities for medical treatment–
neither covered mere supportive services, and 
each required appropriate licensure.

Turning to the stay at the second residential 
facility, the court noted that the plan’s medically 
necessary standard called for a specific medical 
service that was required for the treatment or 
management of a medical condition and was the 
most efficient and economical service that could 
safely be provided. The court observed that the 
plan used standard care guidelines to make an 
initial determination that the treatment was 
medically necessary, but three months later 
determined that it was no longer necessary. The 
court, however, was persuaded by the daughter’s 
evidence that the mental health issues persisted 
for the duration of her stay and that the mere 
incidence of some improvement did not mean 
treatment was no longer medically necessary. The 
court ordered the plan to pay all unpaid benefits 
for the stay at the second facility.

Lawsuits challenging wilderness therapy exclusions 
and other exclusions of mental health services 
continue to make their way through the courts. 
Health plan sponsors considering such exclusions 
should consult their legal advisors to ensure 
that the provisions are carefully drafted to comply 
with federal and state parity rules.

Court Upholds Plan’s Wilderness Program 
Exclusion, Finds Residential Treatment  
Services Medically Necessary
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The IRS has released the 2020 cost-of-living adjusted limits for health 
savings accounts (HSAs) and high-deductible health plans (HDHPs). Here 
are the details:

• HSA Contribution Limits. The 2020 annual HSA contribution limit is 
$3,550 for individuals with self-only HDHP coverage (up from $3,500 in 
2019), and $7,100 for individuals with family HDHP coverage (up from 
$7,000 in 2019).

• HDHP Minimum Deductibles. The 2020 minimum annual deductible 
is $1,400 for self-only HDHP coverage (up from $1,350 in 2019) and 
$2,800 for family HDHP coverage (up from $2,700 in 2019).

• HDHP Out-of-Pocket Maximums. The 2020 limit on out-of-pocket 
expenses (including items such as deductibles, copayments, and 
coinsurance, but not premiums) is $6,900 for self-only HDHP coverage 
(up from $6,750 in 2019), and $13,800 for family HDHP coverage 
(up from $13,500 in 2019). 

Because the increases to the HDHP out-of-pocket maximums are larger 
than the increases to the HSA contribution limits, some individuals may 
have to pay more out-of-pocket expenses without the benefit of the HSA 
tax break. The catch-up contribution limit (for HSA-eligible individuals 
age 55 or older) remains at $1,000 for 2020.

IRS Announces 2020 HSA 
Contribution Limits,  
HDHP Minimum Deductibles, 
and HDHP Out-Of-Pocket Maximums
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