
The IRS, DOL, and HHS have issued interim final regulations addressing 
(among other things) group health plan coverage of COVID-19 vaccines and 
testing. The regulations are effective immediately and will sunset at the 
end of the COVID-19 public health emergency. Here are highlights of the 
provisions affecting group health plans:

Qualifying Coronavirus Preventive Services 
The regulations implement the CARES Act requirement that most group 
health plans cover, without cost-sharing, qualifying coronavirus preventive 
services, including immunizations, that receive specified recommendations 
from the CDC. Coverage must be provided within 15 days after the CDC’s 
recommendation, regardless of whether the service or immunization is 
recommended for routine use and whether it is provided by an in-network 
or out-of-network provider. Plans must cover the cost of a vaccine’s  
administration, even if the cost of the vaccine itself is paid by a third 
party such as the federal government. Plans may impose cost-sharing for 
office visits that are billed separately, but office visits not billed separately 
must be covered without cost-sharing if the primary purpose of the visit 
is for the administration of the vaccine. Although grandfathered plans 
and plans providing excepted benefits or short-term, limited-duration 
coverage are not required to comply with the rules regarding qualifying 
coronavirus preventive services, an accompanying toolkit makes clear 
that they are encouraged to do so.

COVID-19 Testing
The CARES Act requires group health plans to cover a broad range of 
COVID-19-related diagnostic items and services and reimburse any provider 
of diagnostic tests (in-network or out-of-network) the cash price listed 
by the provider on a public website or a lower negotiated rate. To address 
plan concerns about providers failing to post cash prices, the regulations 
provide further posting instructions and details about how the requirement 
will be enforced. 

The agencies have issued a wealth of guidance regarding required coverage 
of COVID-19 testing and vaccines, and this will likely not be the last. Although 
a COVID-19 vaccine is not yet publicly available, plans should prepare now 
to provide coverage without cost-sharing within 15 days after the CDC 
recommendation.

Agencies Issue Regulations on Coverage of COVID-19 Vaccines
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A participant in a union-sponsored health plan 
sued her union and the welfare fund providing 
coverage for sex discrimination, alleging that both 
violated Title VII by refusing to enroll her same-sex 
spouse in the plan. In this early proceeding, the 
court has refused the union’s motion to dismiss and 
has allowed the case to continue. While much of 
the court’s opinion focused on whether the union 
and the fund were appropriate parties for the 
participant to sue, the court nevertheless offered 
its view on Title VII’s applicability to the provision 
of benefits to same-sex spouses. The court stated 
that in light of the U. S. Supreme Court’s Bostock 
decision, there can no longer be any dispute that 
the conduct alleged constitutes sex discrimination, 
so long as the other requirements of a Title VII 
claim are met. The court elaborated that, “had [the 
participant] been a man seeking spousal coverage 
for a wife, coverage would not have been denied.” 
Instead, she did not receive the coverage because 
“she was a woman seeking coverage for her wife.”  

Explaining that Title VII requires a “but-for causation 
test which directs us to change one thing at a time 
and see if the outcome changes,” the court concluded 
that the participant’s sex was a but-for cause of the 
denial of spousal coverage. The case will proceed 
to trial to determine whether the participant can 
seek a remedy under Title VII against her union 
and the welfare fund.

While this case was brought against a labor union 
and welfare fund, the underlying principles apply 
equally to employers and employer-sponsored 
health plans, which are clearly subject to Title VII. As 
this case illustrates, the full implications of Bostock–
including its application to employee benefit plans 
are evolving in the courts. Plan sponsors considering 
eligibility and benefit provisions that could be 
construed as discriminating on the basis of sex should 
consult their advisors before implementation.

Court Advances Title VII Case Challenging 
Health Plan’s Exclusion of Same-Sex Spouses
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Many applicable large employers (ALE or ALEs) under the ACA utilize 
the lookback measurement method to identify full-time employees for 
purposes of the employer shared responsibility rules. For an ALE whose 
standard stability period is the calendar year, how will a COVID-19 related 
layoff during Spring or Summer of 2020 affect Form 1094/1095-C reporting 
for employees?

Accurate Form 1094/1095-C reporting hinges on properly identifying 
full-time employees. This may be particularly challenging when an 
employer has implemented COVID-19-related layoffs. Under the lookback 
measurement method, an employee credited with full-time hours 
during a standard measurement period generally must be treated as 
a full-time employee during the entire standard stability period that 
corresponds to the measurement period. Full-time status is retained 
so long as employment continues during the stability period, regardless 
of hours worked during the stability period. (A reduction in hours may 
affect the employee’s full-time status for the following stability period.)

If an employee terminates employment during the stability period, then 
the employee loses full-time status as of the employment termination 
date. Thus, it is very important to consider whether an employee who is 
absent from work has experienced a termination of employment or is on an 
unpaid leave of absence. If an employee is on an unpaid leave of absence 
and employment is not terminated, then the employee’s full-time status 
continues during the leave. Some employers distinguish between layoffs 
(which they treat as a termination of employment) and furloughs 
(which they treat as a form of unpaid leave without a termination of 
employment). However, the label attached to the employment action 
is not determinative. You should carefully document the employment 
action. Also, if you treat the layoff as a termination of employment, 
your treatment should be consistent for all employment purposes 
(e.g., COBRA notices and unemployment claims).

If a terminated full-time employee is rehired within a specified period 
of time (generally, 13 weeks), then the employee must be treated as 
a continuing employee, and full-time status must be restored upon  
resumption of service. If the continuing employee was enrolled in health 
coverage before the period of absence, you should offer re-enrollment 
in the coverage no later than the first of the month following resumption 
of services. (If the employee previously declined enrollment in coverage 
for the entire stability period, you need not renew the offer of coverage 
upon the employee’s rehire.)

An employee who resumes work after an absence of more than 13 weeks 
generally may be treated as a new employee, and status as full-time or 
part-time would be determined under the rules for new employees.

Once you determine the months when employees are full-time employees, 
the Form 1094/1095-C reporting should reflect those determinations. 
For example, if you determine that laid-off employees experienced a 
termination of employment, then you would not treat those employees 
as full-time employees for months during the layoff. This will affect 
reporting on Part III of Form 1094-C and line 16 of Form 1095-C.

How Does a Layoff Affect Form 1094/1095 Information 
Reporting for Full-Time Employees Under the Lookback 
Measurement Method?
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The IRS, DOL, and HHS have jointly issued final regulations that require 
most group health plans and insurers to make certain disclosures to 
participants, and, in some cases, the public. The regulations are intended 
to improve price transparency, as required by the Affordable Care Act 
(ACA), and apply generally to insured and self-insured group health 
plans (but not to grandfathered plans, HRAs, health FSAs, excepted 
benefits, or short-term limited-duration insurance). 
Here are some highlights:

Required Disclosures 
Plans and insurers must make advance disclosures 
of the specified cost-sharing information to 
plan participants through an internet-based 
self-service tool and, upon request, in paper form. 
Disclosures are required for an initial list of 500 
items and services for plan years that begin on 
or after January 1, 2023, with all items and services 
to be disclosed for plan years that begin on or 
after January 1, 2024.

The specific information that must be disclosed 
includes (i) estimated cost-sharing (including 
deductibles, coinsurance and copayments); (ii) 
accumulated amounts, i.e., amount of cost-
sharing the individual has already incurred at the time the request for 
information is made; (iii) negotiated rates with in-network providers; (iv) 
the allowed amount for a service provided out-of-network; (v) a list 
of the items and services included in a bundled payment arrangement; 
(vi) any coverage prerequisites for particular items or services; and (vii) a 
disclosure notice providing several specific disclosures including information 
regarding balance billing. 

Public Disclosures
Plans and insurers must make extensive price transparency disclosures 
to the public in machine-readable files updated monthly. The disclosures 
must show negotiated rates for covered items and services between the 
plan or insurer and in-network providers, as well as historical payments to, 
and billed charges from, out-of-network providers. (In a change from the 

proposal, a separate machine-readable file must 
set forth prescription drug information.) These 
disclosures are required for plan years beginning 
on or after January 1, 2022.

Third-Party Contracts
In general, an insured plan may satisfy the disclosure  
requirements through a written agreement with 
its insurer. However, plans and insurers remain  
ultimately responsible if they contract with other 
third parties to provide the disclosures. For example, 
plans and insurers that enter into a business associate 
agreement with a health care claims clearinghouse 
or other HIPAA-compliant entity to prepare the 
machine-readable files for public disclosures are 
ultimately responsible for compliance failures.

The regulations implement a trove of new disclosures for group health 
plans, and January 2022 will arrive sooner than we can imagine. Although 
a “good faith” safe harbor allows for errors and temporary website in-
accessibility (so long as the issue is corrected as soon as practicable), plans 
and insurers face significant work to implement these new requirements

Transparency in Coverage Regulations 
Add Expansive Cost-Sharing Disclosures 

for Health Plans and Insurers
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HHS’s Office for Civil Rights (OCR) has announced a $6.85 million resolution 
agreement with a health insurer to settle potential violations of HIPAA privacy 
and security rules that led to a breach of protected health information (PHI) 
affecting more than 10 million individuals. The underlying breach was 
attributed to cyberattackers using a phishing email campaign to install 
malware that gave them access to the insurer’s IT system. The attack, which 
went undetected for nearly nine months, compromised individuals’ 
names and contact information, birthdates, Social Security numbers, 
bank account information, clinical information, 
and other PHI. OCR’s investigation found systemic 
noncompliance with the HIPAA rules including 
failures to conduct an enterprise-wide risk analysis, 
implement sufficient security measures to manage 
risk, and adopt audit controls.

In addition to the settlement payment, the insurer 
agreed to a corrective action plan (CAP). The CAP 
requires the insurer to conduct an enterprise-wide 
risk analysis and adopt a corresponding risk 
management plan, each subject to OCR review and approval. The insurer 
must also revise–subject to OCR approval–numerous policies and procedures, 
including those addressing risk analysis and management; access and audit 
controls; information system activity review; user authentication; integrity 
of PHI; and transmission security. The revised policies and procedures must 
be made available to the insurer’s existing workforce within 30 days after 
adoption and to new workforce members within 30 days of their start date.

According to OCR, this settlement includes the second-largest payment 
in OCR’s history of HIPAA investigations. The largest payment was a $16 
million settlement with a different insurer in a breach involving almost 
79 million individuals. Despite the size of these payments, they represent 
only a fraction of the financial consequences of a breach of this magnitude. 
In addition to the settlement payment and the costs associated with 
implementing the CAP, this insurer agreed in a separate class action 
settlement to pay $32 million in costs incurred by class members and an 
additional $42 million to improve data security over a three-year period. 

Moreover, breaches create negative publicity, 
interrupt business operations, and harm employee 
relations. Having an incident response plan in 
place before a breach happens can help reduce 
cost, uncertainty, and disruption.

Despite the size of these 
payments, they represent 

only a fraction of the 
financial consequences of a 
breach of this magnitude.

Health Insurer Pays  
$6.85 Million in Second-
Largest Settlement in OCR’s 
HIPAA Enforcement History
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This publication was written by Carolyn Cox, Moreton & Company General Counsel. Carolyn provides Moreton & Company clients with Compliance services.  
For additional questions, please contact her at 801-715-7110 or ccox@moreton.com.
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