
The DOL, IRS, and HHS have issued another round of FAQ guidance 
addressing coverage requirements for COVID-19 tests and vaccines 
by group health plans under the Families First Coronavirus Response 
Act (FFCRA) and the Coronavirus Aid, Relief, and Economic Security Act 
(CARES Act). As background, the FFCRA and CARES Act generally require 
group health plans and insurers to cover COVID-19 diagnostic testing 
without cost-sharing, prior authorization, or other medical management 
requirements. Non-grandfathered group health plans and insurers must 
also cover COVID-19 vaccines without cost-sharing and on an expedited 
basis. The new FAQs confirm the broad requirements for coverage of 
COVID-19 test and vaccines. Here are highlights:

Diagnostic Tests. The FAQs clarify that plans cannot use medical-
screening criteria to deny or impose cost-sharing on COVID-19 testing and 
cannot require the presence of symptoms or recent known or suspected 
exposure as a condition of covering testing costs. However, plans are not 
required to cover testing for public health surveillance or employment 
purposes. Plans must cover COVID-19 diagnostic tests provided through 
government administered testing sites, including drive-through sites and 
same day testing, and point-of-care (i.e., rapid) tests must be covered on 
the same basis as other tests. 

Vaccines. The guidance states that plans must cover without cost-
sharing all approved COVID-19 vaccines, and that the cost of vaccine 
administration must be covered regardless of whether a third party 
(such as the federal government) pays for the vaccine itself, or whether 
multiple doses are required. The FAQs also explain that a plan cannot 
deny vaccine coverage merely because a participant does not currently 
meet a state’s or locality’s vaccination priority criteria.  

Employee Assistance Plans (EAPs) and On-Site Medical Clinics. The 
FAQs confirm that EAP and on-site medical clinic coverage of COVID-19 tests 
while the COVID-19 federal emergency health declaration is in effect will 
not affect the excepted benefit status of such EAP or Clinic, and extends this 
guidance to include coverage of COVID-19 vaccines and their administration.

As the COVID-19 pandemic continues (albeit with a light at the end of 
the proverbial tunnel), these FAQs clearly signal that any exceptions to 
mandatory coverage of COVID-19 diagnostic testing and immunizations 
will be strictly and narrowly construed.
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The IRS has issued *a notice clarifying the temporary 
relief for health FSAs and DCAPs (collectively, FSAs) 
contained in the Consolidated Appropriations Act 
(CAA). Note that for the most part, employers can 
choose whether or not to implement such relief. 
Implementing the relief brings some significant 
administration requirements, so employers should 
consider carefully whether such relief is needed. 
Here are some highlights:

Carryover Relief. Cafeteria plans may allow a 
carryover to the next plan year of all or some of 
the unused amounts remaining in a health FSA or 
DCAP as of the end of a plan year ending in 2020 or 
2021. The plan sponsor can require that employees 
have enrolled in the FSA for the current year (with 
at least a minimum election amount) to access 
the carryover. Employers may also limit carryover 
amounts or the period during which carryovers can 
be used.

Grace Period Relief. Alternatively, FSAs and 
DCAPs can extend a grace period for up to 12 months 
after the end of the plan year. Unused amounts from 
one plan year that remain available at the end of a 
12-month grace period (i.e., at the end of the next 
plan year) need not be forfeited and may be made 
available in the next grace period. 

Carryovers and Grace Period General Rules.  
The carryover and grace period relief are available 
to cafeteria plans that currently have a grace period 
or allow carry overs and those that do not. Employers 
may adopt the relief for only some participants 
(subject to the Code’s nondiscrimination rules) but 
may not adopt both forms of relief for the same 
FSA for a particular plan year. Amounts carried 
over or available for use during an extended grace 
period do not count toward the following year’s 
annual contribution limit (meaning a participant 
could access both amounts from the past year via a 
grace period and a full current year contribution). 

Health FSA Spend-Downs. Health FSAs may 
allow employees who ceased participation during 
the 2020 or 2021 calendar year (whether due to 
termination of employment, change in employment 
status, or a new election) to be reimbursed from 
unused benefits or contributions through the end 
of the plan year in which participation ceased, 
including any grace period (or a shorter period 
if elected by the employer). Employers may limit 
the unused amounts to the employee’s salary 
reductions through the date participation ceased. 
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DCAP Age Relief. DCAPs may extend the maximum 
age limit from 12 to 13 when reimbursing dependent 
care expenses during the last plan year ending on or 
before Jan. 31, 2020 and claims for reimbursement 
of the unused balance in the following plan year. 
Employers can adopt this relief without adopting the 
carryover or grace period relief.

FSA Election Relief. For plan years ending in 2021, 
plans may allow employees to prospectively revoke, 
increase, decrease, or make a new FSA election 
midyear. Amounts contributed to an FSA after a 
revised election can be used for eligible expenses 
incurred during the first plan year beginning on or 
after January 1, 2021, even if the employee was 
not enrolled in the FSA on January 1, 2021. 

Additional Election Relief. Plans may allow the 
following prospective election changes involving 
employer-sponsored health, dental, or vision coverage 
(collectively, health coverage) for plan years ending 
in 2021, similar to relief provided in 2020; (1) new 
elections for coverage after an initial declination; 
(2) elections to enroll in different health coverage 
offered by the employer (including a change from 
self-only to family coverage); and (3) revocation of 
existing elections, with a written attestation that 
the employee is or immediately will be enrolled in 
other health coverage not sponsored by the employer. 
Employers utilizing the relief can determine the extent 
to which the additional election changes are permitted 
and can place certain other limits on these changes 
(e.g., to limit adverse selection). 

HSA Issues. The notice confirms that the carryover 
relief, grace period relief, and health FSA spend-down 
are extensions of non-HDHP coverage that adversely 
affect eligibility for HSA contributions unless the 
health FSA is HSA-compatible, although the guidance 
provides several ways to mitigate this issue for 
employees for whom the carryover or grace period 
relief could create an HSA eligibility issue. 

Employers should consider carefully whether 
implementing any of the above relief is necessary 
or prudent, as it involves increased administrative 
burdens. Employers wishing to implement all or 
some of the relief must adopt an amendment by 
the end of the first calendar year beginning after 
the end of the plan year in which the amendment 
is effective. Employers must also inform eligible  
employees of the changes. The deadline for adopting 
a carryover relief amendment is based on the end of 
the plan year from which the funds are carried over. 
As with prior COVID-related relief, key cafeteria 
plan principles remain in place: retroactive election 
changes are generally not permitted, and unused 
contributions cannot be cashed out.

Finally, the guidance also clarifies that Health 
FSAs and HRAs may be amended to provide for 
tax-favored reimbursement of expenses for OTC 
drugs without prescriptions and menstrual care 
products incurred on or after January 1, 2020, not 
withstanding the general rule that reimbursements 
will not qualify for exclusion from income unless the 
plan covered the expense when it was incurred.

*IRS Notice: 
https://www.irs.gov/pub/irs-drop/n-21-15.pdf
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Hammer v. Johnson Senior Ctr.,  
2020 WL 7029160 (W.D. Va. 2020)

In a recent court case (Hammer v. Johnson Senior Ctr., 2020 WL 7029160 
(W.D. Va. 2020), an employee who was diagnosed with cancer took a 
medical leave and began treatment. Around 
the same time, her employer was experiencing 
internal upheaval and financial pressures, and 
it failed to pay its health insurance premiums 
(both employee and employer portions). 
Amounts withheld from employees’ paychecks 
for their portion of medical insurance premiums 
typically had not been separated from other 
funds in the employer’s general operating 
account, and it appeared that the employer 
used the funds to pay operating expenses. 
The employer also did not cure the failure and 
restore the coverage, despite the insurer’s offer to do so, ultimately leaving  
the now former employee with over $286,000 in uninsured medical 
expenses. She sued the employer and certain management employees for 
breach of ERISA fiduciary duties of loyalty, care, and prudence (for misuse 
of plan assets and failure to segregate plan assets) and COBRA violations 
(for failure to issue a COBRA notice upon loss of coverage).

The court ruled, without a trial, that the employer and certain management 
employees were ERISA fiduciaries who breached their duties of loyalty, care, 
and prudence by misusing the participant’s funds and by not notifying her of 
the lapse in coverage. It determined that the employee contributions were 
plan assets and discussed at length whether they had to be held in trust or 
could qualify for an exemption from ERISA’s trust requirement. Because the 

court was unable to reach a conclusion on issues 
related to the failure to segregate employee  
contributions, those claims were allowed to 
proceed to trial. However, the court dismissed 
the COBRA claim because the employee's loss of 
coverage was caused by the employer's failure to 
pay premiums, not by any triggering event.

This case serves as a warning for businesses 
that may be facing financial pressure: do not 
misuse plan assets. Failure to use plan assets 
for the exclusive benefit of participants and 
beneficiaries is a familiar compliance problem, 

and mishandling participant contributions can result in a breach of ERISA  
fiduciary duties and constitute one or more prohibited transactions, for 
which fiduciaries may be personally liable.
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This publication was written by Carolyn Cox, Moreton & Company General Counsel. Carolyn provides Moreton & Company clients with Compliance services.  
For additional questions, please contact her at 801-715-7110 or ccox@moreton.com.
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